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“On Purpose” 


a 

ET us lay a stern, restraining hand upon those who need it to keep 
them from committing more crime, but meanwhile let us do our best to find 
and correct the conditions which have led each of them down the wrong 
path, and let us help all who can be helped to find and fill their right place 
in a society that is too civilized to seek revenge.” 

These words concluded our October editorial, which was chiefly con- 
cerned with juvenile offenders. Since then, court decisions and newspaper 
and professional commentary have brought into the foreground the same 
questions regarding the mentally ill. Should not the same rule apply to 
them also? 

For many years courts have determined the criminal responsibility of 
the mentally ill by the so-called McNaghten rules, inherited from England 
a century ago, under which the defendant is punishable for his crime if he 
is able to distinguish right from wrong and knew the nature of his act. 
Practically the whole field of psychiatry has opened up since then, and it is 
being realized more and more that that one test alone is not sufficient to 
assure that justice will be done. 

There are those, of course, who scoff at the correctional theory in gen- 
eral, and feel that the proper thing to do with one who has knowingly done 
wrong is to punish him—to prevent him from doing wrong again, to deter 
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others from doing like wrong, and to make 
him “pay his debt to society.” But even 
under the punishment theory, it is well to 
go back to the basic concept of what we 
are punishing when we punish. Nearly ten 
years ago in this Journal we told of the 
dinner table conversation in which the edi- 
tor’s four-year-old daughter Kathy (now a 
young lady) remarked “Mama, it’s on pur- 
pose to kill people, isn’t it?” 

A little reflection, we noted, brought out 
the source of the thought. She had heard 
her playmates defend themselves by saying, 
“But I didn’t do it on purpose!” What 
could be more natural than to identify “on 
purpose” with wrong itself? Her idea, 
quaint as it was, long ago constituted one 
of the first great reforms in criminal jus- 
tice. Primitive people were not interested 
in motives. If a man killed another by ac- 
cident, he paid the penalty just as if he 
had done it “on purpose.” It was the church 
that stepped in, ages ago, and established 
the principle that without an intent to com- 
mit crime there is no crime. As Blackstone 
put it: 


“Punishments are inflicted for the abuse 
of that free will which God has given to 
man; consequently it is just that man should 
be excused from those acts done involun- 
tarily or through unavoidable force or 
compulsion. ... An involuntary act has no 
claim to merit; neither can it induce any 
guilt.” 


‘These words of Blackstone cannot be 
dismissed as a new-fangled notion, and yet 
how do they square with the McNaghten 
rules? What would Blackstone have said 
about the California hammer slayer men- 
tioned by James V. Bennett, director of 
the Federal Bureau of Prisons in a recent 
speech? His final words before his exe- 
cution in a gas chamber were: “I couldn’t 
guarantee at all that if you put me on the 
street right now I wouldn’t go out and do 
the same thing again. I wish I could, but 
I can’t, because I wasn’t strong enough to 
stop myself before and I don’t see why I 
should be now.” 


Vol. 41, No. 5 


Three years ago the Court of Appeals 
of the District of Columbia attempted to 
come to a more realistic position in the 
celebrated Monte Durham case, in which 
it held that the defense of insanity would 
be sustained if it were proved merely that 
the offense was committed as a result, or 
“product” of a mental disorder. This re- 
moved the question from the area of law to 
that of fact, to be determined by examina- 
tion of the defendant’s entire mental pic- 
ture by those capable of doing it. Actually, 
the crux of the difference between the Mc- 
Naghten and the Durham rules is simply 
Kathy's point. The Durham decision recog- 
nizes that there may be instances in which 
the defendant may have known that the act 
was wrong and still may not have done it 
“on purpose.” The Durham rule un- 
doubtedly would have saved the California 
hammer slayer from the gas chamber. 

It would not, let us hasten to point out, 
have put him back on the street with a 
hammer in his hand. Instead, it would, as 
we suggested earlier, impose as much re- 
straint as necessary to keep him from com- 
mitting any more crime, and it would also 
give him as much help as possible, psychi- 
atrically and otherwise, toward restoring 
him as far as he could be restored, toward 
normal life. 

For the present, unfortunately, there 
seems to be something of a bottleneck at 
that latter point. Penal and correctional 
institutions are woefully understaffed with 
competent psychiatric help, and in the 
above-quoted speech Mr. Bennett was 
pleading for more professional psychiatrists 
to enter that field. ““To be sure,” said Mr. 
Bennett, they “can collect substantial fees 
from well-to-do neurotics, rich alcoholics, 
unhappy tycoons or frustrated fashion 
plates,” but he went on to suggest that 
even more attractive than financial re- 
wards might be “the soul-stirring  satis- 
factions that come from salvaging human 
lives,” and he emphasized that in the in- 
stitutions are to be found the greatest need 
and the most challenging opportunities for 
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that new and most important profession. 
Until that challenge is met, the enlightened 
ideas of the Durham opinion cannot be 
adequately implemented. 

Few other courts, federal or state, have 
chosen to follow the Durham decision since 
it was handed down in 1954, and Police 
Chief Robert Murray and United States At- 
torney Oliver Gasch of the District of 
Columbia have complained that it has been 
a vehicle for freeing “dozens of persons” 
who had appeared to the police to be per- 
fectly normal, and that it has created con- 
fusion and has hampered and thwarted ef- 
fective law enforcement. Their attitude is 
typical of that of many law enforcement 
officials, but the Washington Post has elf- 
fectually silenced them by pointing out that 
of the fifteen persons released from St. 
Flizabeth’s after committal to that institu- 
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tion on successful pleas of not guilty by 
reason of insanity, only two have reverted 
to criminal cofiduct, one disorderly con- 
duct and the other use of narcotics. Can 
anything like as good a record be cited, the 
Post asks, among the persons released from 
prison after serving a fixed term? 

A tew days before Christmas, Repre- 
sentative Kenneth B. Keating of New York, 
a member of the House Judiciary Commit- 
tee, announced his intention to ask the 
Committee to undertake in the next session 
of Congress a comprehensive study of fed- 
eral criminal laws and procedures relating 
to insane defendants. Earlier in the year 
Representative Burdick of North Dakota 
had asked for a Congressional study of the 
various mental health legislative programs. 
The Journal heartily endorses these pro- 
posals. 





ATLANTA BREAKFAST HEADS 


A breakfast meeting on “Juvenile De- 
linquency and Juvenile Courts” sponsored 
by the American Judicature Society will be 
held Friday morning, February 21, in the 
Dinkler Plaza Hotel, Atlanta, Georgia. 

Irving Ben Cooper, chief justice of the 
New York Court of Special Sessions, and 
Harry W. Lindeman, judge of the Juvenile 
and Domestic Relations Court of Essex 
County, N.J., and past president of the 
National Council of Juvenile Court Judges, 
will speak, and they will be introduced by 
W. W. Woolfolk, judge of the Fulton 
County Juvenile Court, Atlanta. 

Breakfast will be served at 8:00 a.m. in 
the Plaza “B” Room of the Dinkler Plaza 
Hotel, and tickets may be purchased at the 
American Bar Association luncheon and 
dinner ticket desk in that hotel. 


Also meeting in Atlanta will be the ex- 
ecutive committee of the Society, at break- 
fast in the Atlanta Biltmore Hotel Satur- 


1958 MEETING SCHEDULE 


day morning, the 22nd, and the Society's 
Special Committee on Program and Activi- 
ties at luncheon in the 
day. 


siltmore the same 


The American Judicature Society is co- 
operating with the American Society for 
Public Administration in the presentation 
of a panel discussion on court administra- 
tion at the A.S.P.A.’s national conference 
in New York next month. The session will 
be at 9:30 a.m., Tuesday, March 25, in the 
Hotel Statler, New York, and speakers will 
include national authorities on court ad- 
ministration at the national. state and local 
levels. 

Plans will be made at the Atlanta meet- 
ing for American Judicature Society meet 
ings in conjunction with the St. Louis 
regional meeting of the American Bar As- 
sociation in June, and the annual meeting 
in Los Angeles in August. Further an- 
nouncement of these will appear in future 
issues of the Journal. 














Ix 1924 a remarkable event unprece- 
dented in the history of Anglo-American 
legal affairs took place in Westminster 
Hall in London, that ancient abiding place 


of our common law. The American Bar 
Association upon invitation of the English 
Bench and Bar was holding its annual 
meeting in London. As one of the prin- 
cipal events of the occasion, a reception 
was tendered by the hosts to the guests in 
Westminster Hall, a grand old structure 
that in a very real sense can be deemed the 
birthplace of the common law. It was a 
gathering of great importance, attended 
by the leaders of the Bench and Bar of the 
two countries, an event which did much to 
strengthen the bonds of understanding 
and friendship between England and the 
United States. Many of you in this room 
took part in that reception. 

Again, this year, in 1957, the American 
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Bar Association assembled in London as 
the guest of the Bench and Bar of the 
United Kingdom; and once more many of 
us were received in Westminster Hall. 

Westminster Hall was built by William 
II in the year 1097, nearly nine centuries 
gone by. Throughout the centuries from 
the date of its erection down to 1882, it 
housed the High Courts of Justice; it was 
the center from which justice was dispensed 
in England. ‘Those of us who devote our 
lives to the law are fully conscious of the 
invaluable traditions and the enlightened 
jurisprudence that have come down to us 
throughout the centuries of Anglo-Ameri- 
can law. Here when we are devoting atten- 
tion to the question of judicial selection 
and are endeavoring to place it in proper 
perspective, we cannot do otherwise than 
begin with the traditions developed in and 
around the law courts in London. 

In due course Westminster Hall became 
inadequate to the needs of the English 
law courts. As early as 1775 it became nec- 
essary to transfer the offices of the clerks 
and registrars in chancery to the buildings 
in Lincoln’s Inn. Some years later, the 
masters’ offices were removed to South- 
ampton Buildings. Finally, in 1858, a 
commission was appointed for the purpose 
of re-examining the entire problem of 
quarters for the administration of justice 
in London. Twenty-four years later the 
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present home of the Law Courts, located 
on the busy Strand, was completed and 
dedicated. 


On the occasion of the dedicatory exer- 
cises Queen Victoria read a brief address 
expressing the hope that the uniting in 
one place of the various branches of judi- 
cature would conduce to the more efficient 
and speedy administration of justice. In 
conclusion she said: 

“The independence and learning of the 
judges supported by the integrity and 
ability of the other members of the profes- 
sion of the law are the chief security for 
the rights of the Crown and the liberties 
of the people.” 

We need only to substitute the word 
“country” for “Crown” to apply Queen 
Victoria’s words in the United States today, 
for here, as there, the independence and 
learning of the judges are the two outstand- 
ing characteristics upon which solid and 
effective administration of justice must be 
based. 

At this point I should like to suggest a 
careful definition of terms. By “independ- 
ence” I mean the quality which assures 
that judicial opinions will be based upon 





E. BLYTHE STASON, dean of the University of 
Michigan Law School, gave this address before the 
Chicago Bar Association. He is managing director of 
the Fund for Peaceful Atomic Development and served 
on the Task Force on Legal Services and Procedure of 
the Hoover Commission. 
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the facts and the law of the land regardless 
of fear or favor from outside influences. 
By “learning” I mean more than a knowl- 
edge of legal principles, I would also in- 
clude judgment, craftsmanship, breadth of 
vision, and statesmanship — qualities that 
may perhaps be better expressed as “judi- 
cial ability.” Then I wish to assert that 
these qualities — independence and judicial 
ability — are the keystone of the arch of 
jurisprudence. 

I am certain that few of us in this room 
would disagree with the necessity of having 
these qualities present in the men who are 
to ascend to the bench. The difficult ques 
tion is how best to obtain them. 

In the United States, particularly since 
the middle of the last century, heavy re- 
liance has been placed upon the elective 
system, thus placing on the bench those 
members of our profession who have been 
most successful in getting the votes of then 
fellow men at elections held for the pur- 
pose. From time to time leading statesmen 
have questioned the wisdom of this means 
of selection of persons who are charged 
with the intricate and delicate task ol 
applying the laws in cases involving ow 
rights, duties, and privileges. Especially 
during the last generation have the voices 
of doubt been strongly raised, and alterna 
tive plans of selection of the judiciary have 
been suggested and urged with great co 
gency and vigor. 

Yet movements looking toward the 
abandonment of the elective system have 
not been free from controversy. Indeed, 
such controversy is not unknown within 
the State of 
legislative sessions proposals have been 
submitted which if adopted would have 
resulted in the abandonment of the party 
elective system in favor of a system (ac 
cording to the initial proposal) of appoint: 
ment by the governor for a trial period 
from a panel submitted by a judiciary com- 
mission, or (according to the latest version) 
the selection of a candidate by a biparti- 
san judiciary commission, the candidate to 


Illinois, for at two recerit 








136 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


take office when approved by the voters. In 
my own State of Michigan a similar pro- 
posal has been under consideration for sev- 
eral years. Initially supported by the State 
Bar of Michigan and subsequently pro- 
moted by a citizens’ group, the plan has 
been widely debated and has been both 
generously praised and severely criticized. 
At the moment the Michigan plan is being 
held in abeyance because of a temporary 
failure to obtain the requisite number of 
signatures to petitions calling for the sub- 
mission of a constitutional amendment. I 
am informed, however, that efforts are to 
be renewed in the near future, this time 
with the hope and exepctation that the 
issue will be at least presented to the people 
for their decision. 

In the presence of ferment of this kind, 
with the pros and the cons of specific 
measures being hotly debated, it seems 
worth while to pay a little attention to the 
larger view, and therefore instead of focus- 
ing upon the specifics of any single pro- 
posal or group of proposals I propose to 
utilize the time available to me to take 
you on a trip around the world, so to speak, 
to see how other peoples solve the problem 
of selection of their judges. 

We may start with the assumption 
based upon historical fact that all countries 
in the civilized world are interested in ob- 
taining the benefit of service on the bench 
of men of independence and judicial abil- 
ity. ‘Those words must be double-under- 
scored. ‘Those are the two characteristics 
which all countries seek to obtain. Let us 
see how other countries proceed to achieve 
the desired objectives. 


Start Tour at London 


We have spoken of Westminster Hall, of 
the English Bench. Since we in the United 
States have derived much of our jurispru- 
dence from Westminster, it is altogether 
appropriate that we start on our world tour 
in London. 

The Lord Chancellor is the principal 
judicial officer in the British Government. 
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He is a member of the Cabinet. He pre- 
sides as Speaker in the House of Lords. He 
is the Custodian of the Great Seal. He is 
the presiding judge of England’s highest 
tribunal, the House of Lords. He is a 
member of the Judicial Committee of the 
Privy Council. When vacancies occur in 
the membership of the High Court of jus- 
tice, these vacancies are filled on recom- 
mendation of the Lord Chancellor. Not 
only does he fill vacancies on the High 
Court, but all of the county courts of Eng- 
land, fifty-six in number and certain of 
the London local courts are under his su- 
pervision, and the judges of these courts 
also are appointed and may be removed 
by him. It is obvious, therefore, that the 
Lord Chancellor's position is one of very 
great power and influence. He holds his 
own appointment from the King or Queen, 
but long custom has established the prac- 
tice that the monarch merely confirms the 
recommendation made by the Prime Min- 
ister. The Lord Chancellor is therefore 
a political officer in a very real sense, for a 
change of government usually results in 
the appointment of a new Lord Chancellor 
thus to represent the views of the prevail- 
ing party. 

However, the traditions of the Bench and 
the Bar in England are such that the Lord 
Chancellor's appointments to the bench 
can be said to be uniformly non-political 
in character. ‘Tradition is a powerful sanc- 
tion, and tradition commands that when an 
appointment is to be made to the British 
bench only the best in the way of judicial 
ability will be accepted, and once the ap- 
pointment is made the independence of the 
judge is assured. 

It is sometimes true that the Lord Chan- 
cellor confers with the Prime Minister con- 
cerning the appointments, but the choice is 
entirely his own. An incident is related by 
Lord Campbell in his Life of Lord Eldon 
which bears upon the tradition of inde- 
pendence. Lord Eldon reported to a friend, 
“On the occasion of a vacancy on the bench, 
the Prime Minister took it upon himself to 
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recommend a certain gentleman to the 
King as a very fit person to fill that vacancy. 
1, (Lord Eldon speaking) very respectfully 
urged that it was on the responsibility of 
the Lord Chancellor that these judges were 
appointed, that I should not consider my- 
self worthy of holding the Great Seal if I 
permitted the action of any other man to 
be taken.” At the same time, Lord Eldon 
tendered his resignation. Thereupon, the 
Prime Minister gave away and the person 
recommended by the Lord Chancellor re- 
ceived the appointment. 


The second judicial officer in the British 
Government is the Lord Chief Justice, cur- 
rently Lord Chief Justice Goddard. He is 
followed in the judicial hierarchy by the 
Master of the Rolls and the President of the 
Probate, Divorce and Admiralty Division 
of the High Court. Then there are seven 
Law Lords and five Lord Justices of the 
Appeal. The Prime Minister has authority 
to fill vacancies in all of these positions. 


Accordingly, we find that the British sys- 
tem of judicial selection places reliance 
upon appointment of judges in part by the 
principal judicial officer in the hierarchy 
and in part by the principal executive offi- 
cial. ‘These men exercise their uncontrolled 
discretion, but notwithstanding our gen- 
eral belief that discretionary authority in 
governmental affairs is an evil to be avoided 
so far as possible, we must concede that the 
influence of the high British traditions of 
public service has resulted in guiding the 
discretionary authority of the Lord Chan- 
cellor and the Prime Minister to the end 
that throughout the centuries the ability 
of the British bench has been of the highest 
order. Moreover, once appointed, the 
judges have justifiably deemed themselves 
quite independent of outside influences. 
They have reached their decisions upon the 
law and the facts as they saw them. Their 
judicial ability has been such that we in 
this country never cease to wonder over the 
craftsmanship, skill, and learning displayed 
by them in rendering their opinions, which 
are almost invariably delivered immedi- 


JupiciAL SELECTION AROUND THE WoRLD 137 


ately after the close of the trial and quite 
extemporaneously. 


Moreover, the British courts have for 
centuries enjoyed the full confidence of the 
British people. ‘They feel that they are well 
served by their judiciary. In short, in Brit- 
ain, at any rate, an appointive system of 
filling vacancies on the Bench has worked 
with a high degree of satisfaction. Notwith- 
standing the political character of the ap- 
pointing authorities, the British tradition 
which has long insisted upon independence 
and ability on the Bench has successfully 
prevented the invasion of politics in the 
invidious sense and has permitted the Brit- 
ish people to enjoy the highest type of 
judicial service. This idea is Britain’s con- 
tribution to the art of judicial selection. 


The French System 


Let us now move across the channel into 
France where a wholly different system of 
judicial selection prevails. The democratic 
fervor that inspired the Revolution in 
France resulted in the year 1790 in the 
judges being selected by popular vote. 
At first candidates for the bench were re- 
quired to be either judges or lawyers for 
a period of at least five years, but in 1792 
all restrictions were cast aside to the extent 
that only domestic servants and apprentices 
were deemed ineligible to become candi- 
dates for election. ‘The results were so 
intolerably unsatisfactory that, by the Con- 
stitution of 1779, judges were made ap- 
pointive and they have so continued since 
that time. 

Since the French system of judicial selec- 
tion and tenure has been copied through 
out most of continental Europe, we can 
afford to take a careful look at it. We find 
that the judiciary in France is entirely sep- 
arate from the practicing branch of the 
profession. Young men at the time of 
finishing law school choose either to go into 
the active practice of the law or into the 
“magistrature.” If they decide upon the 
latter, they must pass competitive exam 
inations; and thereafter as vacancies arise 
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they enter upon their judicial duties and 
do so at a fairly early age, spending their 
lives in public service, starting at the lower 
ranks and progressing from time to time in 
accordance with their ability and especially 
according to their good fortune in obtain- 
ing promotion through the Ministry of 
Justice. Down to 1934 the appointment 
and promotion of all judges was left to 
the more or less complete discretionary 
power of the Minister, but in 1934 dissatis- 
faction with that system brought about a 
change, and since that date the task has 
been handled by a judiciary commission 
of five members, all judges, including the 
president of the Court of Cessation; two 
associate judges of that court, selected by 
the court; a president of a court of appeal 
selected by the presidents of the courts of 
appeal; and one other judge, selected by 
the trial courts. This commission, with a 
representative of the Ministry sitting with 
it but without vote, submits a list of three 
names for each judicial vacancy from which 
the Minister of Justice must make his selec- 
tion. The list is prepared from the total 
roster of judges plus the neophytes who 
have passed the competitive examinations. 

The characteristics of the French system 
are, therefore, two: first, the younger mem- 
bers of the legal profession deliberately 
train themselves to become judges and em- 
bark upon a career of judicial service, start- 
ing at the lowest rungs of the ladder and 
climbing as fast and as far as their abilities 
will permit; second, the filling of vacancies 
both with respect to original appointments 
and promotions, is the responsibility of the 
Minister of Justice, but he is restricted in 
making the appointments to the panel of 
three candidates for each vacancy proposed 
to him by the highly qualified judiciary 
commission. It is in this way that the 
people of France seek to obtain the inde- 
pendence and judicial ability necessary to 
fulfill their judicial needs. This is France's 
contribution to the art of judicial selection. 
Moreover, the French system is followed 
with modifications in Italy, Belgium, and, 
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indeed, in most of the Continent of Europe 
as well as in certain other countries of the 
world. 


South American Countries 


We may next cross the Atlantic and also 
the Equator for the purpose of taking a 
quick look at Latin America. Practically 
all judges in Latin America are appointed 
rather than elected to office. The judges 
of the supreme courts are appointed in 
some countries by the president and in 
others by the congress. The judges of lower 
courts are, in general, appointed by the 
supreme court. 

It is interesting to note, however, that in 
several of the South American countries, 
for example, in Brazil, Bolivia, Chile, and 
Peru, appointments made by the president 
or by congress, as the case may be, must 
be drawn from lists of names submitted 
by the supreme court itself. This is the 
South American equivalent to the French 
contribution to the art of judicial selec- 
tion. It is in this way that the people of 
Latin America seek to obtain independence 
and ability on the bench. 

To get a worldwide panorama, I recently 
asked the foreign graduate students in law 
currently enrolled at the University of 
Michigan Law School some thirty in num- 
ber to give me a statement of the methods 
of judicial selection in their respective 
countries. Omitting those from countries 
to which I have already referred, we may 
find it interesting to take a brief cinerama- 
type view of some of the other countries 
of the world, particularly in the Far East. 


Asiatic Methods 


Move on to the great subcontinent, 
India, with its four hundred million peo- 
ple and its potent position among the neu- 
trals in the world today. Each supreme 
court justice is appointed by the presi- 
dent again after consultation with such of 
the justices of the supreme court and 


judges of the high courts in the states as 
the president deems necessary. An ap- 
pointee holds office for life. Every judge 
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in a high court, that is, the trial courts, is 
appointed by the president but after con- 
sultation with the Chief Justice of India, 
the governor of the state, and in the case 
of the appointment of a judge other than 
the chief justice, the chief justice of the 
particular high court. They also hold 
office for life. India, like Pakistan, is sat- 
isfied with political appointments after 
consultation. 

Move on to Thailand. There is only one 
class of judges in Thailand. They are all 
civil officers holding office under the Min- 
istry of Justice. hey are selected pursu- 
ant to competitive examinations for judge- 
ships, after which they are obliged to spend 
a period of four years in the practice of the 
law. The Ministry of Justice has authority 
to make all appointments from the succes- 
ful participants in the examinations. More- 
over, a judge of a lower court can become 
a judge in an appellate court and a judge 
of the appellate court can become a judge 
in the supreme court only upon appoint- 
ment by the Minister of Justice. The sys- 
tem involves complete political control in 
the minister. Independence, as we know 
it in the western world, is unknown. 


Then let us travel to Japan. ‘To become 
a judge in Japan one must as in France and 
Germany pass successfully the judicial ex- 
aminations prepared under the auspices of 
the Supreme Court. Successful candidates 
are appointed as judicial apprentices, a kind 
of civil service. After two years of service 
as an apprentice, the candidate is obliged 
to take another examination; and, if he 
successfully passes, he may become an 
assistant judge. Assistant judges are ap- 
pointed by the Cabinet but from a list 
of candidates nominated by the Supreme 
Court. After ten years of service as an 
assistant judge, the candidate is in a posi- 
tion to climb the judicial ladder. He may, 
if he has been good enough, be appointed 
to be Judge of the High Court. Such judges 
are appointed by the Cabinet but, again, 
from a list nominated by the Supreme 
Court. Then with respect to Justices of 
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the Supreme Court, the Chief Justice is 
appointed by the Emperor as designated by 
the Cabinet, and the Associate Justices are 
appointed by the Cabinet directly. 

It is however interesting to note that the 
appointments of the Chief Justice and As- 
sociate Justices of the Supreme Court are 
reviewed by the people at the first general 
election following their appointments, and 
thereafter they are reviewed once each ten 
years in the same manner. If, in the case 
of people’s review, the majority of the 
voters favors a dismissal, the incumbent is 
removed from office. In Japan, then, we 
find appointment of candidates by political 
authority, but the appointment of lower 
court judges must be made from lists pre- 
pared by the Supreme Court, and tenure 
of Supreme Court justices is coupled with 
the interesting provision for removal by 
popular vote in the event of dissatisfaction 
with the services rendered. The justices 
must run against their records. ‘There are 
some innovations in Japan of genuine in- 
terest to the western world. 


The Soviet System 


Before coming back to the United States 
from our world tour, there is one other 
country to which I wish to take you; 
namely, the Union of Soviet Socialist Re- 
publics. Here I rely, not upon live con- 
tacts, but upon that excellent and compre- 
hensive two-volume work by Vladimir 
Gsovski, Soviet Civil Law. Section 112 of 
the 1936 Constitution of the U.S.S.R. in- 
cludes the traditional formula of many 
constitutions. “The judges shall be inde- 
pendent and subject only to the law.” 
There the matter ends, however, for the 
formula is utterly inconsistent with the 
practical concepts which have been de- 
veloped in Soviet jurisprudence, pursuant 
to which the Court is regarded as a mere 
agency of administration “with no specific 
duties making it different from other agen- 
cies of governmental power.” As stated in a 
leading textbook on the Soviet judiciary, 
this means, “‘.. . that the judge of the Soviet 
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Courts carry out unswervingly the 
policy of a totalitarian dictatorship as ex- 
pressed in the statutes of the Soviet state.” 

Legal training is not necessary to attain- 
ing a position on the bench in the U.S.S.R. 
Indeed, the level of even the general edu- 
cation of the Soviet judge is rather low. 
As late as 1947, a report from a convention 
of Soviet jurists stated that only 14.6% of 
the judges have legal education on the uni- 
versity level, and 21.8% have received legal 
training in secondary schools. ‘Thus, it 
would appear that about 64% of Soviet 
judges, at least up to ten years ago, lack 
any legal training whatsoever. 

It is interesting to note how judges are 
selected for the bench in Russia. The so- 
called peoples’ judges, that is, the judges 
of the lower courts, are elected by popular 
vote. Judges of the higher courts are 
elected by the Soviet representative assem- 
blies; namely, the regional and supreme 
Soviets. Judges may be removed from 
office prior to the conclusion of their terms 
by recall by the constituency. Although 
elected, the Soviet judge works under the 
control of the federal Ministry of Justice, 
the Ministry of Justice of the Republic, 
and the so-called Regional Bureaus of the 
Ministry of Justice attached to Regional 
Soviets. All of these administrative agen- 
cies are authorized, among other things, to 
check by means of inspection the correct- 
ness of the application of laws by the peo- 
ples’ courts in trying criminal and civil 
cases, to submit to the Commissar for Jus- 
tice cases which are proven by inspection 
to have been decided by the peoples’ courts 
“against the law.” ‘The ministers of jus- 
tice and the heads of the Regional Bureaus 
of Justice are also authorized to impose 
disciplinary penalties upon judges for viola- 
tion of “labor discipline,” or to recom- 
mend the dismissal of judges to the local 
soviets. Under such conditions the judge 
becomes more or less a pawn in the hands 
of a political administration. The desire 
for a bench made up of persons of inde- 
pendence and ability seems not to have 


penetrated the steppes of the Union of 
Soviet Socialist Republics. 


Back to the States 


We must now complete our tour by com- 
ing back to the United States. ‘Here we 
find that the original thirteen states of the 
Union at the beginning of the Republic 
declined to follow the method of judicial 
selection of the mother country. ‘They were 
dissatisfied with English domination, and 
they adopted other means. In three of the 
states — New York, Maryland and Massa- 
chusetts — power of appointment of judges 
was vested in the governor subject to the 
consent of the council. In New Hampshire 
and Pennsylvania appointments were made 
by the governor and the councils. In the 
remaining eight of the original thirteen 
states the power was vested in one or both 
of the houses of the legislature. Then in 
the post-Revolutionary period, judges in 
newly established states were generally se- 
lected either by the executive or by the 
legislature, ordinarily to serve during good 
behavior. 

Such a system was quite in accord with 
ideas then prevailing in other civilized 
countries to the effect that the selection of 
impartial, honest judges, learned in the 
law, must be entrusted to a person or per- 
sons capable of making intelligent choices. 
It was not expected that the electorate as a 
whole could make such choices intelligently. 

However, about the middle of the nine- 
teenth century, as a result of an upsurge of 
populism, election of judges by the people 
became the practice in many of the states of 
the Union. In 1846 New York, and in 1848 
Illinois, changed to elective systems. By 
1856 fifteen of the twenty-nine states then 
in existence provided for popular election, 
and in subsequently admitted states provi- 
sion has uniformly been made for popular 
election, of all or at least most of the judges. 
Today we find the situation summarized as 
follows: Judges are appointed by the exec- 
utive subject to confirmation in five states. 
Judges are selected by the legislature in 
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four states. All of the judges are elected 
in thirty-six states, and the remaining states 
have various modified compromise plans. 
This summary includes only state judges. 
In the federal system, as we all know, ap- 
pointments are made by the President sub- 
ject to confirmation by the Senate. We also 
know that during the last few years certain 
states, notably California, Missouri and 
more recently Alabama, have been experi- 
menting with plans involving gubernatorial 
appointment from lists prepared by judici- 
ary commissions; but it would be carrying 
coals to Newcastle for me to discuss these 
recent experiments in I]linois where such 
extended and careful study has already 
been given to them. 


W orld Tour Ends 


‘This ends my world tour. Where does 
this all too sketchy review of practices of 
judicial selection lead us? What significant 
facts can we glean from the experiences of 
others? May I suggest these: 

(1) Independence and judicial ability 
on the bench are desired everywhere — we 
in the United States are not unique in our 
high regard for these qualities. We must 
recognize that perfection has not always 
been achieved everywhere if anywhere. 
‘The question is how can the desired quali- 
ties best be attained. 

(2) Appointment from the bar or 
bench by a chief political officer, e.g., a 
Prime Minister or a Lord Chancellor, can 
with the support of a tradition demanding 
independence and judicial ability, as in 
England, produce eminently satisfactory 
results. 

(3) Many nations of the world (follow- 
ing the lead of France) seek ability by civil 
service schemes, starting with recent grad- 
uates, requiring Competitive examinations, 
and adopting various plans of promotion 
to permit the best qualified to rise to the 
highest judicial responsibilities. Unfortu- 
nately there is but little evidence that such 
civil service schemes produce outstanding 
judicial ability. 
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(4) In many countries appointments 
are made by selection from candidate lists 
recommended by some highly qualified 
judiciary commissions. This idea of pre- 
senting to the appointing authority a list 
selected by qualified persons has justifiably 
received wide acceptance in recent years. 
Skill in identifying judicial ability is pos- 
sessed by but few persons and the bench 
will inevitably be improved by resort to 
such skill. 

(5) Outside the United States the idea 
of popular election of judges has not been 
widely accepted throughout the world. It 
is principally found in the United States 
and the U.S.S.R. It is irrelevant but inter- 
esting to note that this mode has been 
extensively adopted in each of two prin- 
cipal military powers in the world today. 

(6) ‘The idea of life tenure but with ju- 
dicial recall by popular vote in the event of 
popular dissatisfaction is being resorted to 
in modern times in various places. We may 
predict that we shall as the years go by hear 
more of this device as a means of popular 
control. 

I make no attempt at this time to eval- 
uate these factual observations. ‘That is 
another and much more difficult task, one 
which others are undertaking with great 
vigor and intelligence. 

I should like to conclude with 
observations: 


three 


First, that there is nothing more impor- 
tant in the world today than honest, fair, 
and effective administration of justice. 

Second, that nothing can be more impor- 
tant than carelul, dispassionate considera- 
tion of the question of how our judiciaries 
shall be selected, how we shall best obtain 
the independent and able services which 
we so earnestly desire, and 

Third, that the variety of procedures 
found here and there throughout the 
world, each with its advantages and its 
short-comings, should give pause to any 
who would say today, “That which we 
now have is the best, we shall not seek a 
better way.” 








Lawyer to Lawyer 


Ix an article in Fortune Magazine (No- 
vember, 1955) Chief Justice Warren made 
the comment that an agreement among 
different cultures to exchange full infor- 
mation on basic points of comparative law 
would lead to improvement on all sides. 

“In investigating why a thief may have 
his hand cut off in Saudi Arabia,” wrote 
the Chief Justice, “or be branded on the 
forehead in other countries, we (the USA) 
might be led to study some debatable forms 
of punishment still used in some of our 
states.” 

“All of us,” he continued, “have much 
to teach and much to learn.” 

The article sounded a note the UV. S. 
Information Agency likes to stress in all 
its programs, the mutuality of interests be- 
tween the peoples of the world and the 
benefits of world cooperation. 

Reprint rights on the article were se- 
cured from Fortune and from the Chief 
Justice and copies were sent to all USIA 
overseas posts. 200 in eighty countries. 
Copies were given foreign journals for 
republication. 

The U. S. Information Agency makes a 
practice of watching United State publica- 
tions for articles apt to interest foreign 
editors. United States publishers, as a 
rule, have been generous and the articles, 
sent overseas, have appeared in magazines 
and newspapers around the world. Not all, 
of course, have dealt with legal subjects, 
but all support, in some fashion, the 
Agency’s basic mission, fostering under- 
standing overseas of U. S. objectives and 
policies. 





Information for this article was prepared by a mem- 
ber of the United States Information Agency staff. 
As the article points out one of the many functions 
of the agency is promoting better understanding of 
the legal profession abroad. 


The legal phase of the President’s 
People to People Program 


Typical of other articles in the legal field 
circulated overseas by the USIA are: “The 
Judicial System of the United States,” from 
Senior Scholastic, October 6, 1955; “Brief 
for the Supreme Court of the United 
States,’ by Edmund Cahn, New York 
Times Magazine, October 7, 1956; ‘“Not as 
Men but as Justices,” by Charles Patti, 
from Partners, October, 1955. 


In pamphlet form the Fortune article by 
Chief Justice Warren has been circulated 
widely among the foreign legal fraternity. 


Another member of the U. S. Supreme 
Court, Associate Justice William O. Doug- 
las, recently (April 7, 1957) represented the 
legal profession on the Agency’s radio sym- 
posium “Frontiers of Knowledge.’ He was 
one of the thirty-five international author- 
ities to speak on a wide range of subjects. 
Broadcast weekly over a period of eight 
months, the series was presented on the 
premise that knowledge pooled in peaceful 
cooperation benefits all mankind. Fifteen 
nations were represented, with speakers 
drawn from such varied fields as philoso- 
phy, government, economics, psychology 
anthropology, biology, physics, technology, 
religion, education, literature and, with 
Justice Douglas as speaker, law. 


Justice Douglas spoke on “Legal Prob- 
lems of the 20th Century,” which he saw 
as (1) molding of democratic constitutions 
in newly developing countries, and (2) in- 
ternational control of nuclear power. Both 
themes are in line with the Agency’s mis- 
sion and heavily played in all programs. 


Justice Douglas, himself, spoke in Eng- 
lish. Later his remarks were rebroadcast 
in eight other languages on the Agency’s 
foreign language radio programs. 
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AMERICAN LAW VOLUMES presented to the Pakis- 
tan Federal Court by United States Counsul-General 
Ernest H. Fish are an example of the gifts made by 
American lawyers which foster goodwill among legal 
groups around the world. 


In somewhat reverse fashion, the Agency 
recently devoted several broadcasts to the 
mockery of justice under Communism. A 
series of broadcasts on the denial of indi- 
vidual human rights under the legal system 
of the USSR were made. Another broad- 
cast called world attention to an attack in 
Soviet State and Law on the late former 
Soviet prosecutor, Andrei Y. Vyshinsky. 
Ironically enough, the journal is published 
by the A. Y. Vyshinsky Law Inistitute and 
Academy of Science. 

Perhaps the most effective of the Agency's 
activities in the legal field has been the 
book presentation program. For the Amer- 
ican legal profession that program is asso- 
ciated with the names of Chief Justice 
Robert G. Simmons of Nebraska and Rob- 
ert G. Storey of Dallas, past president of 
the American Bar Association and dean of 
Southern Methodist University law school. 
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During the past five years Justice Sim- 
mons has made three trips abroad to estab- 
lish contacts with foreign lawyers. During 
that time he has arranged for the gift of 
some 18,000 volumes, donated by American 
lawyers or legal groups. 

“Making these tools of our profession 
available overseas,” Justice Simmons has 
pointed out, ‘makes friends for the United 
States in a measure, I sincerely believe, im- 
possible by any other means. A book is 
something one keeps. It is always there to 
remind the lawyer, judge and student of 
America’s interest in him and America’s 
personal friendship for him. He may study, 
adopt or reject the rules. The point is that 
they are made available to him.” 

Dean Storey, who is chairman of the 
American Bar Association’s Special Com- 
mittee on Cooperation With the Legal 
Profession of Friendly Nations, has also 
made first hand investigations of the various 
legal system in operation in the world 
today — including the Soviet system. In 
addition to touring the world four times, 
he has visited every major country. 

In telling of his most recent trip, which 
included visits with government officials 
and bar leaders in 15 nations, Mr. Storey 
reported, “Out of the several legal systems 
of the world, two dominant ones remain: 
(a) the Anglo-American constitutional 
form of government with the independent 
judiciary and legal profession and (b) the 
Soviet system which is based upon Vyshin- 
sky’s theory that ‘Law is the tool of the 
State to further the objectives of govern- 
ment.’ ‘The determining factors as to which 
system of law will survive in the world-wide 
battle for the minds of men is what the 
organized bar of the United States, prin- 
cipally the American Bar, will do about 
this vital question.” 

Among the contributions made through 
the American Bar committee is the estab- 
lishment of the Korean Legal Center in 
Seoul, including an American Law Library 
of 2,000 volumes made possible through 
the gifts of American law book publishers 
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and others. Also recently established and 
now in operation is the Pakistan Legal 
Center in Lahore. 

In speaking of the Pakistan Center, Dean 
Storey said, “Similar requests have come 
from several other friendly nations, but it 
is impossible to develop all of them at once. 
We need more volunteers who will assist 
in assembling necessary law books, partici- 
pate in the law student exchange, and assist 
professional guidance to the embryonic in- 
stitutions in friendly nations whose leaders 
desire to incorporate the principles of our 
American legal system into their own.” 

The U.S. Information Agency has ample 
evidence that making gifts of books avail- 
able to the people overseas makes friends 
for the United States. Not only is there 
a personal reaction, but Agency posts con- 
stantly report incidents of the donated law 
books affecting the drafting of laws and 
constitutions along democratic lines. ‘Typi- 
cal is a report by USIS-Madras (the USIA 
is known as the USIS overseas). A collec- 
tion of approximately 185 volumes of 
American law publications have been pre- 
sented to the High Court Library of 
Madras, India. In acknowledging the gift, 
the registrar of the High Court wrote: 


I need not add that gifts of law books 
and journals are deeply appreciated and 
probably constitute the best way of pro- 
moting an understanding of American 
ideals and way of life. This High Court 
makes extensive use of American law pub- 
lications and journals as a glance at the 
various law reports of our court will show. 
It is also well known that the authors of our 
Indian Penal Code which embodies the 
entire criminal law of India delved deep 
into the American Louisiana Code and the 
authors of the Indian Criminal Procedure 
Code also indented heavily upon American 
procedural systems. Our Specific Relief Act 
is based upon the New York Code. The 
latest acts have borrowed heavily from the 
American system of Jurisprudence. In fact 
there is no branch of the Indian Jurisprud.- 
ence which has not borrowed from the 
American Jurisprudence. This is why books 
by standard American writers like Wigmore 
on Evidence, American Jurisprudence, 
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Corpis Juris and other text books on special 
subjects are also stocked in our Library and 
they are freely made use of. The Constitu- 
tion of India has imported articles of the 

American Constitution with the result that 

no lawyer or Court in India can afford to 

remain ignorant of the American Constitu- 
tion textbooks by writers like Cooley, 

Willis, Willoughby, Rottchafer, etc. 

All Information Agency libraries over- 
seas, 164 in 63 countries, maintain small 
legal reference collections. All are well 
used and deeply appreciated. They do not, 
however, have the personal impact, either 
upon groups or individuals, of the presenta- 
tion volume. Nor is it possible for the 
Agency libraries to maintain on_ their 
shelves the variety of books wanted. The 
library collections can only complement 
the gifts. 

Recently, Justice Simmons has_ been 
made chairman of the legal group in the 
People-to-People program. The program 
itself is the result of the People-to-People 
Conference called last fall by President 
Eisenhower. Its purpose was to bring all 
phases of American life into a world-wide 
campaign to create understanding between 
Americans and the peoples of other lands. 
Such understanding, the president believes, 
cannot be created by government alone. 
He is convinced all Americans must par- 
ticipate, making the individual or group 
contribution indicated by their profession, 
trade and special interests in life. 

As a result of that conference forty-one 
committees and groups were informed. All 
are now working on programs. 

Members of the legal group include the 
American Bar Association, American So- 
ciety of International Law, American Asso- 
ciation for Comparative Study of Law, Fed- 
eral Bar Association, American Association 
of Law Schools, American Law Institute 
and the American Judicature Society. 

The work of this group, at least for the 
present, will be to coordinate programs al- 
ready in operation. For example, the 
American Judicature Society now sends 
complimentary copies of its magazine over- 
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seas. The American Bar Association has 
its two-year-old program of which Dean 
Storey is chairman. Other members of the 
A.B.A. Committee are Chief Justice Sim- 
mons, Carl B. Rix, Arthur H. Dean and 
Erwin N. Griswold. 

The president’s view that government 
alone cannot do the job of creating mutual 
understanding between Americans and peo- 
ple overseas is shared by many interested 
in the program. They realize the need for 
private effort. 

Through the government programs, how- 
ever, information is dispersed on the Peo- 
ple-to-People program which promises to 
be of value. 

Those who have worked with the pro- 
gram abroad have found that there are few, 
if any, language barriers in making con- 
tacts with the overseas legal fraternity. A 
large part of the lawyers of the world went 
to school in the United States or Great 
Britain or studied in classes where English 
was the basic language of instruction. Law- 
yer after lawyer is found to be a member 
of the Inns of London. 

Those going abroad have found, also, 
that the Anglo-Saxon system of law was 
the basis of the training of the majority 
of those to whom they talked. Even in 
areas where the Continental system was in 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 145 


force, no difficulty in making themselves 
understood was found. The fact that the 
United States has the only large body ol 
judicial construction or written constitu- 
tions was another bond. 

In talks overseas, those promoting legal 
ties have made a point of reminding lis- 
teners that in the presentation programs 
American lawyers are only making avail- 
able to their foreign legal brothers our 
version of their own law. They bring out, 
for example, that the law merchant basic 
in the United States came to us from areas 
around the Mediterranean. The Code of 
Hammurabi is pointed out as including 
rules incorporated in the United States 
Code. 

Recalling that the world’s great religions 
originated in the Middle East, the speakers 
call the attention of their audiences in that 
area to the fact that American criminal law 
is based on the Ten Commandments and 
that our law of equity carries out the prin 
ciples of the Sermon on the Mount. 

With such a program of aiding lawyers 
overseas and fostering closer ties, the legal 
profession is helping build a better world. 
Chief Justice Warren was right when he 
wrote that “all of us have much to teach 
and much to learn.” Making contact is the 
first step, but with that step taken the road 
to understanding, lawyer to lawyer, is clear. 





Los Angeles Is Site of Second 
Metropolitan Trial Court Survey 


In 1947 the Section of Judicial Adminis- 
tration of the American Bar Association 
established a Committee on Judicial Ad- 
ministration in Metropolitan Trial Courts, 
with Ira W. Jayne, presiding judge of the 
Wayne County Circuit Court, Detroit, as 
its chairman. Through that committee, the 
Association undertook an ambitious long- 


range program to study the problems pecu- 
liar to those very important courts. The 
plan was for a series of studies of the trial 
courts of certain cities, concluding with a 
comparison and analysis of them as a group. 

The first of these, a Survey of Metro- 
politan Courts: Detroit Area, by Maxine 
Virtue, was published in 1950 (see this 
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Journal, 34:111-116, December, 1950). 
Preliminary work has been done for other 
American cities, and London, England. 
Fach individual study is locally directed 
and financed, but conforming in essential 
character to the overall pattern established 
by the Metropolitan Trial Courts Com- 
mittee. Already in progress for more than 
ten years, it will take still more years to 
bring the entire project to a conclusion. 

For Los Angeles, financial support was 
procured from the John Randolph Haynes 
and Dora Haynes Foundation, and an ad- 
visory committee was formed with Paul 
Fussell, Los Angeles attorney and director 
of the Haynes Foundation, as chairman, 
Judge Philbrick McCoy of the Los Angeles 
Superior Court, a member of the Commit- 
tee on Metropolitan Trial Courts, as vice- 
chairman, and fifteen members drawn from 
bench, bar and laity. James G. Holbrook, 
professor of law at the University of South- 
ern California, was chosen as director of 
the survey and author of the report. 


Two Years of Research 


The work of the survey was carried on 
over a period of two years, utilizing four 
principal methods—research of statutes, or- 
dinances, court rules, court records, etc.; 
personal interviews with judges, attorneys 
and officials; personal observation of the 
courts at work; and written questionnaires. 
The report, a large volume of 434 pages, 
was written during the third year and pub- 
lished about a year ago.! 

It opens with a general description of the 
Los Angeles area and its inhabitants, and 
continues with chapters detailing precise 
statistical and other information regarding 
the jurisdiction of the various courts of the 
area; qualifications, biographical data, 
selection, compensation and organization 
of judicial personnel and estimate of the 
services rendered by them; the role of at- 
torneys in judicial administration; the selec- 
tion, composition, use and effectiveness of 


1. Copies may be ordered from the Haynes Founda- 
tion, 607 S. Hill St., Los Angeles, or from the Ameri- 
can Judicature Society, at $4.20 per copy. 





Vol. 41, No. 5 


grand and trial juries; a most extensive and 
detailed study of the administrative and 
clerical personnel and records of the various 
courts, the gathering and reporting of statis- 
tical data, and the machinery for handling 
calendars and disposition of case loads; an 
analysis of the types of litigation handled; 
a description of the contribution of various 
related agencies—the judicial council, the 
office of chief administrative officer, the 
civil service, the probation department, 
the juvenile detention center and the Calli- 
fornia Youth Authority;—and finally, the 
cost of litigation, to the individual litigants 
and to the community as a whole. 

The limited space here forbids any at- 
tempt to summarize all or any part of the 
substance of the report. Suffice it to say 
that it is all extremely well done, and as to 
each individual subject covered, the report 
presents an essay of modest length which is 
of interest and value not only to residents 
of Los Angeles County but to students of 
judicial administration everywhere. Los 
Angeles, for example, is one of the several 
communities making use of the key-number 
system of jury selection long advocated in 
this Journal, and the Superior Court of 
California was a pioneer in the use of stand- 
ardized jury instructions. The section on 
trial juries, comprising pages 99 through 
125 in the report, contains a_ thorough 
analysis and appraisal of both of these de- 
vices, along with other aspects of jury trial, 
and includes tabulation of the responses 
from nearly 4,000 questionnaires sent out 
to former jurors, judges and attorneys. Like- 
wise, pages 260-266 contain a thorough 
analysis of the use of pre-trial conferences 
and many ideas for their improvement and 
more advantageous use, elicited from judges 
and attorneys through another set of ques- 
tionnaires. 

Although the interest of the American 
Bar Association is chiefly in an objective 
fact-finding study, the Haynes Foundation 
felt that its investment would not be justi- 
fied unless specific recommendations aris- 
ing out of the local study could be presented 
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for discussion and action. This difficulty was 
resolved by keeping the main body of the 
report objective and factual in line with 
A.B.A. policy, but including as an appendix 
a list of 42 recommendations offered by the 
director of the survey, 16 of them classed as 
major and 26 as minor. 

Chief among the former was integration 
of all municipal courts into one Los An- 
geles County Municipal Court, rearrange- 
ment of Superior Court branches to pro- 
mote economy and efficiency, establishment 
of a special disciplinary authority for all 
judges in the county, compulsory judicial 
retirement, more administrative powers and 
the help of an administrative assistant for 
the presiding judges, use of a full-time 
statistician, and greater use of key-number 
jury selection. 


Of special interest to outsiders is Rec- 
ommendation C that Superior Court and 
Municipal Court judges should be ap- 
pointed by the governor from a panel of 
nominations submitted by a qualifications 
commission and should then run for re- 
election only against their records, without 
competing candidates. At present in Cali- 
fornia appellate court judges, and superior 
court judges in counties where the electors 
so vote, are appointed by the governor and 
confirmed by a commission consisting of 
the chief justice, the attorney-general, and 
the presiding justice of the appropriate dis- 
trict court of appeal. It has not been 
adopted in Los Angeles County, and those 
judges are selected in contested elections. 
The recommendation is that the commis- 
sion be enlarged to include in addition to 
its present membership the state bar presi- 
dent or his designee, another state bar 
representative chosen by the board of 
governors, two justices of district courts of 
appeals chosen by the chief justice, and the 
presiding judge of the superior court of the 
county involved; and that so enlarged the 
commission serve as a nominating rather 
than merely a confirming agency as at 
present; and that suitable action be taken 
to include the superior and municipal court 
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judges under it. 

Among the further recommendations are 
that the Superior Court experiment with 
an impartial medical testimony program 
in personal injury cases, that results of bar 
association plebiscites in contested judicial 
and other elections be more widely pub- 
licized; that jury trial be discontinued in 
cases involving the mentally ill; that juries 
should be permitted, at least experi- 
mentally, to take instructions with them to 
the jury room; and that municipal court 
records be microfilmed and destroyed after 
five years. An elaborate series of recom- 
mendations involving judicial _ statistics, 
calendars and procedures regarding mo- 
tions and continuances is obviously aimed 
at speeding up disposition of cases, and de- 
serves study by all those interested in elimi- 
nation of court congestion. 


Eight Recommendations Adopted 

Fight of the recommendations were 
adopted, in whole or in part, by the 1957 
legislature, and three by the courts. Among 
the former are authorization of an execu- 
tive officer and a statistician for the Superior 
Court, increase of jurisdiction of the small 
claims court, and extension of the key- 
number jury selection. The Superior Court 
created a recommended special pre-trial 
division of five judges, and two recom- 
mendations dealing with minutes and with 
traffic dockets have been adopted by the 
Municipal Court. 

A number of important organizations 
and groups, comprising hundreds of indi- 
viduals, and including committees of 
judges, bar associations, chambers of com- 
merce, and ‘Town Hall, a downtown civic 
organization, have undertaken systematic 
and thorough study of the report and the 
recommendations, and a coordinating com- 
mittee composed of representatives of a 
number of these groups took the lead in 
procuring action by the legislature last 
year on a number of the least controversial 
of the recommendations. Others will be 
ready for legislative consideration in 1958. 








Remstructing the J ury 


by Tape Recording 


LRiat by jury in the manner we now 
have it has been with us from about the 
fourteenth century. It became the ordi- 
nary mode of determining facts for judicial] 
process in England by the eighteenth cen- 
tury. ‘The jury system was fairly well-estab- 
lished at the time of the early colonization 
of this country; indeed, one of the charges 
in the Declaration of Independence was 
that the king had deprived the early settlers 
“in many cases of the benefit of trial by 
jury.” And, while the U. S. Constitution 
provided for trial by jury in all crimes 
except cases of impeachment, the Sixth and 
Seventh Amendments extended the right 
to a jury trial to civil cases wherever the 
amount exceeded twenty dollars. 

In recent years the efficiency and value 
of the jury system have been the popular 
subject of legal controversy.!. The criti- 
cisms have ranged from an attack on the 
usefulness of the system and a declaration 


1. Some recent articles of note are: Peck, “Do 
Juries Delay Justice?” New York Times Magazine 
Section, p. 8, December 25, 1955; Simon, “The Case 
of Trial by Jury.” New York Times Magazine Section, 
p. 12, July 15, 1956; Hart, “Shall the Jury System 
be Sacrificed on the Altar of Economy?” New York 
State Bar Bulletin, p. 146, April, 1956. 

2. Indeed, a recent Gallup Poll indicated that 
Americans would prefer, by a three to one margin, 
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that jury trials delay justice and are costly, 
to the contention that juries give unrea- 
sonable verdicts particularly in civil cases 
while a judge would be more sensible and 
more just.2, Judge W. Calvin Chesnut of 
the United States District Court, District of 
Maryland, has stated “. . . two causes have 
tended to render jury trials less efficient 
than they otherwise would be; one is a poor 
method of selection of jurors, and the other 
is inadequate instructions by the judge.’ 
By “inadequate instructions,” Judge Ches- 
nut is referring to the system whereby writ- 
ten instructions, prepared by counsel are 
merely approved or rejected by the judge, 
and to the inhibitions against judicial sum- 
mary and comment upon evidence. 
Thomas J. Cunningham in his article, 
“Instructing Juries,” in the Journal of the 
State Bar of California* pointed out that 
one of the wide-spread abuses in instructing 
juries is the manner in which many judges 





to have a jury trial rather than a bench trial if they 
were suing scmeone for an auto accident injury. The 
reason stated by most was that they believed they 
would receive a larger verdict for damages. Public 
Opinion News Service, October 23, 1957. 


3. 3 Federal Rules Decisions 113 (1944). 


4. 32 Journal of the State Bar of California 126-36 
(1957). 
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deliver their instructions. He stated that 
the judge who reads his instructions rap- 
idly, who uses poor expression or diction, 
will find the jurors will either be inatten- 
tive or misunderstand the instructions. 
Often the jurors will have to be rein- 
structed. This is time-consuming. The 
problem of how a judge can instruct jurors 
in a manner which will be impressive, and, 
more important, clear to the minds of the 
jurors is a matter which must be worked 
out by the individual judge. But, in the 
problem of reinstructing the jury, the judge 
in the federal court can benefit from the 
aid of a federal judge who has viewed the 
problem in the light of Rule 51, Sec. 1105 
of the Federal Rules of Civil Procedure® 
and has used imagination. Section 1105 
(commentary on Rule 51) reads: 


MANNER AND METHOD OF 
INSTRUCTING THE JURY 

In the manner and method of instructing 
the jury, federal courts follow their own 
rules regardless of state practice and legis- 
lation. 

A federal judge, in this manner, has a 
very wide discretion often not possessed by 
judges in the state courts. Thus he may 
summarize the evidence and comment in 
a proper way on the facts and the evidence 
if he is careful to make it plain to the jury 
that they are the sole judges of the facts 
under the evidence. 

This privilege has its own inherent limi- 
tations. The judge’s discretion is not un- 
bridled but is a judicial discretion to be 
exercised in conformity with the standards 
governing the judicial office. In comment- 
ing upon the testimony he may not assume 
the role of a witness. He may analyze and 
dissect the evidence, but may not destroy 
it or add toit... 

The rule says nothing with respect to 
the privilege or its limitations. The prac- 
tice therefore continues as heretofore un- 
impaired. 

The court instructs the jury in open 
court. The unexcused absence of counsel 
does not require the court to delay the trial 
or defree his charge. The court, however, 








5. Rule 51, Federal Practice and Procedure with 
Forms, Rules Edition, Barron and Holtzoff, Vol. 2. 
pp. 790-806. 

6. The jury is not told that the instructions are 
being taped. Judge Swygert feels that if the jury 
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LUTHER M. SWYGERT, judge of the Federal Dis- 
trict Court for Northern Indiana, received his law 
degree from Notre Dame Law School. He was ap- 
pointed to the federal district court in 1943. 


should not send written instructions to the 
jury in the absence of counsel or without 
notice first given to counsel. 


When instructing the jury, Judge Luther 
Swygert of the United States District Court 
of Indiana utilizes a mixture of prepared 
written instructions, combined with oral 
comments. If reinstructing the jury, Judge 
Swygert has devised a clever innovation. 
With the consent of counsel for the parties, 
he has, over the last three years, adopted 
the practice in most civil cases of having 
the court reporter tape record his instruc- 
tions on a standard tape recording ma- 
chine.® ‘Thus, should the jurors be in doubt 
over a particular instruction, or wish to 
hear all the instructions again, it is not 
necessary for them to be re-instructed from 
the bench by having the judge attempt to 
duplicate his original charge. The tape 
recorder can be brought into the jury room 
and the entire instructions can be played 
back to the jurors. Judge Swygert has stip- 
ulated certain conditions for the use of the 
tape recording in the jury room. ‘These 


were informed before hand that the instructions were 
being recorded, the jury might use the tape as a 
crutch, that is. being inattentive kecause of the 
availability of the tape. 
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conditions are: (1) that the recording be 
sent to the jury room only in the event 
the jury wants to hear the instructions 
again; (2) that the instructions be played 
back in their entirety; and (3) that unless 
permission is given by the court, the re- 
cording may be heard no more than twice. 


Judge Swygert uses the tape recorded in- 
structions for a number of reasons. He 
feels that the recorded instructions com- 
bine the best qualities of the previously- 
used methods while being more efficient 
in reproducing the exact charge. The 
other methods of reinstructing which had 
been used in Judge Swygert’s court and 
indeed are used in other courts in the 
Seventh Circuit are (1) to reread (if the 
instructions have been written) or to give 
to the jury the court’s charge as it has been 
transcribed by the reporter from her short- 
hand notes (2) to permit the reporter to 
read the instructions to the jury directly 
from her shorthand notes.’ These methods 
tend to be both time-consuming and 
burdensome. 

Judge Swygert’s use of the tape recorder 
in reinstructing the jury has won the en- 
dorsement of members of the legal pro- 
fession. Professor Harry Kalven of the 
University of Chicago Law School’s Jury 
Project has said that, “If the function of 
the instructions is to communicate the law 
effectively to the jury, Judge Swygert’s sys- 
tem appears to have solved the dilemma 
posed by the written and oral instructions.” 
Professor Kalven further stated that by the 
use of the tape recorder the advantages of 
both the oral instructions, i. e. tone, flexi- 
bility of voice, expression, and the writ- 
ten instructions, i. e. permanent memo- 
randum which can be sent to the jury room, 
have been combined. 

A survey of Indiana lawyers has shown 
that they are generally agreed that the re- 
cording of the instructions is a good me- 
chanical aid which is a time-saver for both 
judge and jury. One attorney stated: 
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I have no knowledge of the quality of the 
reproduction when it is used. Assuming 
that the quality is such that the jury can 
clearly hear, I see no objection to the use 
of the tape recordings under the limitations 
which the judge has set out. I would be 
opposed to any practice whereby the jury 
would be allowed unlimited access to the 
tape recording whereby undue emphasis 
could be given to certain portions out of 
their context. 


Another lawyer expressed his views in 
the following manner: 


It is my feeling that the use of the tape 
recording is a great timesaver as far as the 
court is concerned, and counsel can thereby 
be certain that the jury is receiving the 
instructions in an identical manner to that 
given in the original instance when the 
jury was instructed by the court . . . It is 
my personal feeling that in cases where 
there are numerous instructions and the 
charge to the jury requires an extended 
period of time, it is practically impossible 
for the jurors to completely understand the 
law as given to them. In most instances 
it is at the end of a long trial and follows 
an extended argument of both counsel. 
The jurors receive the instructions in a 
tired condition and at a later time, after 
they have had an opportunity to relax, the 
playing of the tape recording may be ex- 
tremely beneficial giving them a clearer 
understanding as to the law which they are 
to follow in deciding the case.® 
With the use of the tape recorded in- 

structions, Judge Swygert has achieved a 
remedy for some of the ills to which critics 
of the jury system have been referring. 
The tape recording device is a time saver. 
Doubtful memories can be refreshed by 
the hearing of the exact instructions given 
by the judge in his original charge. There 
becomes no need '(1) to call the judge back 
to the bench for reinstructions or (2) to 
have the court reporter read the written 
instructions without the aid of the tone, 
diction or expression of the judge. As 
Professor Kalven has said, Judge Swygert’s 
device has combined the best qualities of 
the written and oral instructions into a 
sensible aid — the tape recorder. 





7. Results from a survey taken in the Seventh 
Circuit. 





8. But see note 6 supra. 


Serving on the Jury 


Jury service is a duty most citizens ap- 
parently seek to escape, or wish they could. 
When I was summoned to serve as a juror 
in the Federal Courts in Washington, 
D. C., during June, I, too, felt it was a 
burden. I don’t any more. 


Jury duty is the kind of basic common 
experience that all citizens — bar none — 
should have at least once. True, a juror 
spends much time waiting to be called on 
a case, but sitting through a trial as a mem- 
ber of the jury, and then seeking with the 
other eleven jurors to reach a just and 
unanimous verdict is a very enlightening 
and enriching experience. Nothing else 
can give the education on some basic prob- 
lems that jury duty does. 


Perhaps the most educational factor in 
jury duty is the obligation the twelve jurors 
are under to do justice as each individually 
sees it, and yet to be unanimous. In most 
trials there is much to be said for both 
sides. The evidence is conflicting and 
leaves much to be desired. The twelve 
jurors vary in their mentalities, tempera- 
ments, characters, general education and 
degree of experience or ignorance in the 
questions at issue. On their verdict can 
depend the life or liberty of others, large 
amounts of money, or important considera- 
tions of the public good. They may be so 
divided in their individual verdicts that 
it takes them several days of discussion 
among themselves to reach a unanimous 
verdict. In such conditions, many virtues 
are needed in the jury room. 


I have just sat as one of twelve jurors — 
none of whom had ever met before — 
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CLARENCE K. STREIT is president of the Federal 
Union Association and editor of its magazine, Free- 
dom and Union. His books include Union Now, The 
New Federalist and Freedom Against Itself. 


locked up in the jury room for three days, 
trying to reach a unanimous verdict in a 
case involving the shooting of one man by 
another and a claim for $100,000 damages. 
I recall no other personal experience, 
shared with so many others, which required 
in us each and jointly such a combination 
of fairness, common sense, moral courage, 
tact, open-mindedness, patience, malice to- 
ward none and charity for all (especially 
the jurors who differed most stubbornly 
with you), good humor, soul-searching 
through the night, tolerance, balance, will- 
ingness to listen to others and change one’s 
verdict in the light of further knowledge, 
readiness to rake over and over the case 
in the frail hope of finding some over- 
looked fact or consideration that might 
bring agreement, respect for even a mi- 
nority of one on any given point combined 
with respect for the view of the great ma- 
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jority — in short, a “decent respect to the 
opinions” of others together with “firmness 
in the rights as God gives” to each one “to 
see the right.” It was reassuring to find 
how widespread, at least in a latent state, 
these virtues were in twelve strangers, 
drawn at random from the community, and 
forming a fair sampling of it. 


What else do we have that can teach, 
exercise and strengthen so much political, 
social, moral and religious virtue as does 
serving on a jury? Even the Justices of the 
U. S. Supreme Court — with profound re- 
spect to them — are not called on to equal 
what the jury is expected to do for justice. 
They are nine, not twelve. They are all 
highly educated, and trained in the same 
field; they are all above 50, all the same 
sex and race. A typical jury is composed ol 
both sexes, all adult ages, two races, per- 
sons ranging in education from grade 
school to university and divided among at 
least half a dozen occupations. Most im- 
portant of all, the Supreme Court has the 
privilege of doing justice by a five to four 
vote — but the jury has to do justice in- 
dividually and collectively 12 to 0. 


‘The Supreme Court is rightly considered 
one of the things in Washington to be seen 
by foreigners who would understand the 
United States. Some way should be found 
for acquainting them also with the work- 
ing of the jury system. Justice rests on it. 

Merely to look at the cross section of the 
community drawn at random to serve on 
the jury panel is to learn how alive are the 
words, “We the People of the United States, 
in order to... establish Justice. ...’’ The 
foreigner would gain still more insight into 
American life if he could then see how a 
jury of twelve is picked from this panel 
to try an actual case, and how it functions. 

The U. S. Information Service should 
have— if it doesn’t —a good educational 
film designed to show how a typical jury 
panel and jury are chosen, how the jury 
operates, and the discussion in the jury 
room before it reaches a verdict. Such 
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a film would be highly educational, in fact, 
for most Americans. Meanwhile, I would 
warmly recommend seeing Twelve Angry 
Men, all of whose drama unfolds in the 
jury room. The title, however, misleads. 
It should be Twelve Jurors. 

The 800 summoned with me for jury 
duty were young, middle-aged and old, 
two-thirds white and a third Negro, and 
rather more men than women. About 300 
served; the rest were ineligible, disquali- 
fied or excused. The District allows a 
woman to be excused permanently merely 
by claiming this privilege as a woman. 
When Chief Judge Bolitha Laws, who pre- 
sided over the selection of the panel, asked 
if any desired to invoke this, I was pleased 
to see that only three used their sex to es- 
cape duty. All were white. 


Lawyers Should Be Jurors 


Lawyers are among those who are dis- 
qualified by their profession from jury 
duty. The reasons are evident; still, it 
seems to me a mistake not to require them 
at some time to have jury experience. No 
one needs this more than lawyers. It should 
be part of their training. 


I believe it would be in the interests of 
justice to require that no one could be 
admitted to the bar, or made a judge, or 
permitted to teach law, who had _ never 
served as a juror. Surely the education of 
any one who makes his career in the field 
of justice should include some personal 
experience as a juror. Special provision 
should be made to assure that those who 
are most concerned professionally with 
juries should have personal knowledge of 
the kind of problems that are faced in the 
jury room. 


Once the jury panel for the month is 
chosen, it is divided by lot into two groups, 
one to serve in criminal and the other in 
civil cases. I drew the latter. After two 
days of waiting, I was among twenty-four 
called to report at Courtroom 2. There 
the case to be tried was explained, and 
counsel for each side asked if any of us 
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knew about it, or knew those involved, or 
had any reason to believe he could not 
give an impartial verdict. Each counsel 
could reject without cause three of us, but 
knew only the name, address and occupa- 
tion of each, and could hardly have iden- 
tified any by name or race. Thus twelve 
of us were soon chosen and sworn in. 

The first thing a jury does on retiring 
to its room is to elect a foreman to preside 
and speak for it. I was chosen for this post. 
We voted and discussed our differences for 
more than 20 hours, locked in the jury 
room. ‘This time was spread over three 
days. No one slept well the nights in be- 
tween. The case was difficult, the evidence 
contradictory, and we found room to differ 
even on the rules of law the judge had told 
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us to apply. 

A blind man would never have known 
from listening either to the trial or — were 
that possible — to the prolonged delibera- 
tions of the twelve jurors, that the people 
he heard were from two races, or which 
person was white and which colored. He 
would have seen what no Communist could 
have seen —so incredible would it have 
been to the latter — that racial considera- 
tions led no juror of either color to favor 
the side whose lawyer had his own color. 
I heard no juror comment on it. I doubt 
if any except me even noticed it. Yet it 
would have seemed unbelievable to any 
foreigner — even non-Communist — who 
witnessed it, and it would have astonished 
many Americans. 





The Reader’s Viewpoint 








Politics in Federal 
Judicial Appointments 


Elevation of Mr. Rogers to the post ol 
attorney general lends new interest and im- 
portance to his article on federal judicial 
appointments in the August Journal and your 
editorial comments thereon. I cannot agree 
that the present administration has done all 
it could to keep the political factor at a mini- 
mum. 

In the selection of federal judges there are 
three practices in which both Democratic and 
Republican administrations, including — the 
present one, have engaged, and which inevi- 
tably must weaken the courts as an institution 
and cause both lawyers and lay public to lose 
confidence in their integrity and impartiality. 
‘They are: 





1. Continued selection—and _ al- 


partisan 
most inevitably as a 
activity. 


reward for partisan 

2. The chief litigant in these courts, the 
attorney-general and his department, is itsell 
making the recommendations to the president 
on whom to appoint to or promote in the 
federal bench. 

3. Loo many of such recommendations and 
appointments go to lawyers within the De- 
partment of Justice itself. 

Neither political party at either of the last 
two conventions would adopt a platlorm 
pledging non-partisan selection of judges. 

In your editorial you referred to the resolu 
tion presented to the American Bar Associa 
tion assembly last July and expressed the hope 
that something good might come of it. For 
the benefit of those of your readers who have 
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not seen it I should like to include the sub- 
stance of it here. It was sponsored by Harold J. 
Gallagher of New York, Loyd Wright of Los 
Angeles, Charles J. Bloch of Georgia, Donald 
K. Carroll of Florida, Franklin E. Parker, Jr., 
of New York, Louis A. Kohn of Chicago, and 
myself. Omitting preamble and conclusion, 
it says: 

The nomination of all persons to serve 
as members of the federal judiciary should 
rest solely in the president of the United 
States, and the United States senators in a 
spirit of unselfish public service should re- 
strict themselves to their constitutional 
duty of conducting thorough investigations 
and expressing their considered judgment 
on the qualifications of the nominees. 

Judicial appointments should be com. 
pletely removed from the area of political 
patronage and made only from those law- 
yers and judges, irrespective of party affilia- 
tion and_ political considerations, who 
possess the highest qualifications. 

Suggestions for nominations should not 
originate in the office of the attorney- 
general or in the Department of Justice, 
as the United States is the chief litigant in 
the federal courts, but they should originate 
preferably in an independent commission 
established as an agency of the president 
to advise with the president on appoint- 
ments, and to receive from outside sources 
and from all segments of the organized bar 
suggestions of names of persons deemed 
highly qualified for appointment as judges 
in their respective jurisdictions. 

Inasmuch as under present law a judge 
may retire at half pay for disability ir- 
respective of how short a time he may have 
served, and may retire at full pay after ten 
years service, it is the sense of this Associa- 
tion that nominations of judicial positions 
should not be made of persons over the age 
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of 60, except in the case of a promotion 
within the federal judiciary. 

A constant and reasonably substantial 
infusion into the federal judiciary of men 
with experience in the state judiciary 
should be recognized as a wholesome thing, 
in order to enable the federal courts to 
have a better perspective of the proper 
relationship between the federal govern- 
ment and those of the states. 

Appointments from the Department of 
Justice should be much less in number and 
percentage than has been the case with both 
parties. 

Both parties have historically made 
nominations almost exclusively from the 
ranks of their own party with the con- 
sequence that when one party stays in office 
an appreciable length of time and is able 
to make a considerable number of ap- 
pointments, the judiciary becomes top- 
heavy with men chosen from the party in 
power. To avoid any suggestion of partisan- 
ship and to make the courts truly non- 
partisan or bi-partisan, it is desirable that 
there should be some recognition of the 
principle that not more than 60 per cent 
of the members of any federal court should 
be from the ranks of the party whose presi- 
dent is to make the particular appointment. 
The resolution closes with an expression of 

appreciation for the cooperation that has 
existed between the administration and the 
American Bar Association’s Committee on 
the Federal Judiciary. At the July meeting it 
was referred to the committees on federal 
judiciary and on judicial selection, tenure 
and compensation, where it is still pending. 


Ben R. MILLER 


Box 1588 
Baton Rouge, La. 
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7 The March of Progress 




















Regular Sessions in 
Seventeen States This Year 


Seventeen state legislatures are scheduled 
to meet for regular sessions in 1958, plus an 
undetermined number of special sessions in 
other states. Three of these—Kentucky, Missis- 
sippi and Virginia, maintain their tradition 
of biennial sessions in the even-numbered 
years; the other 14 meet every year. 

Even-numbered years used to be considered 
“off years” for legislative activity, but the dif- 
ference grows less and less with each biennium. 
In 1956, according to a Commerce Clearing 
House release, 24,000 bills were introduced 
in regular or special sessions in 24 states, and 
8,500 of them were enacted into law. The 
United States Congress meets every year. 

Following are the regularly scheduled 1958 
sessions and their opening dates: Arizona 
January 13, California February 3, Colorado 
January |, Georgia January 13, Kansas Janu- 
ary 4, Louisiana May 12, Maryland February 
5, Massachusetts January 1, Michigan January 
8, New Jersey January 14, New York Janu- 
ary 8, Rhode Island January 7, South Caro. 
lina January 14, and West Virginia January 8. 


The controversy over Canon 35 prohibiting 
courtroom publicity has been heightened in 
recent weeks following the recommendation 
of the American Bar Foundation committee 
that the canon be retained. A committee on 
ethics of the Connecticut State Bar Associa- 
tion has recommended that Connecticut join 
with Colorado in a revolt against the ban. 
The State Bar of Texas in a resolution passed 
by its members adopted rules similar to those 
adopted two years ago by the Colorado su- 
preme court which leaves the taking of pic- 
tures and broadcasting of trial proceedings to 
the discretion of trial judges. Connecticut 
would vest the same discretion in the presid- 





ing judge but have no reservations on ob- 
jections of witnesses or jurors. In answering 
the American Bar Foundation committee’s 
criticism that the Colorado rule relaxing the 
ban, “gives free rein to the exhibitionist,” 
Colorado Chief Justice O. Otto Moore said 
that the photographic reporting at Colorado 
trials permitted for more than a year and a 
half has been in “unquestioned good taste” 
and has brought no complaints that justice 
was hampered. The Foundation committee's 
recommendation will go before the House of 
Delegates of the American Bar Association 
meeting in Atlanta, Ga., this month. 


A resolution requesting the joint legislative 
council to make a study of the laws affecting 
family problems and report to the legislature 
its recommendations for revision thereof has 
been introduced in the Senate 
by the Family Law Section of the Wisconsin 
Bar Association. The resolution requested the 
appointment of a committee recommended 
hy the state bar association to prepare the 
study in light of modern sociological advances 
in the law of domestic relations. 


Wisconsin 


New rules of admission to the bar in South 
Carolina were passed by the last legislature and 
will become effective March |. The rules were 
prepared by a special committee of the Su- 
preme Court under the leadership of Chief 
Justice Taylor H. Stukes after a study of the 
rules for admission of every state. Applicants 
must be graduates of one of the state law 
schools or of one of the schools approved by 
the A. B. A. and must have had three-fourths 
of their academic work completed. 


A series of regional conferences to learn 
from judges what their problems are and how 
to increase court efficiency is being sponsored 
by the Supreme Court of Michigan. First con- 
ference was held at Saginaw for judges in five 
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judicial circuits in the area. Nine others are 
heing held to cover all 78 circuit judges in 
the state. At each conference the group will 
study into the condition of each judge’s docket, 
the amount of time he works, the cases he 
handles and the number of days he might help 
other circuits with congested dockets. 


Adoption of new rules of civil procedure 
patterned after the federal rules was endorsed 
four to one by members of the West Virginia 
State Bar. In a mail ballot taken, 1,035 were 
in favor and only 289 against the new rules. 
The Judicial Council, which voted for the 
rules last January, will present the new rules 
to the Supreme Court of Appeals at an early 
date and recommend that they be adopted. 


Although the rule on limitation of contin- 
gent fees adopted by the New York Appellate 
Division, First Department, a year ago and 
published in this Journal (40:86, Oct.-Dec., 
1956), was set aside in a summary judgment 
by a lower court last summer, an appeal from 
that judgment is pending in the Appellate 
Division and the rule remains in force pend- 
ing the determination of the appeal. Since 
the appeal was filed in the very court which 
promulgated the rule, it will be transferred 
to another Department. Meanwhile, Mr. 
Justice Stevens, the judge who issued the 
judgment against the rule, has been promoted 
to membership in the court which had adopted 
it. 

Unforfeited bail bonds in the Denver Su- 
perior Court are being cleaned up as a result 
of new procedures instituted in December. 
In the future when a defendant fails to appear 
the city attorney will move immediately for 
forfeiture of his bond and the bondsman will 
be given opportunity, at a hearing 30 days 
thereafter, to show cause why he should not 
have to pay the forfeiture. 


A four-fold attack on the 14,000-case back- 
log of the Common Pleas Court of Cleveland, 
Ohio, went into effect the first of the year. 
It includes a Saturday morning divorce court, 
a larger number of judges sitting in jury trial 
rooms, use of out-of-town judges, and a stag- 
gered system of court operation, alternating 
between six weeks of trials and two weeks of 
pre-trials. Also to be adopted was a rule 
severely restricting postponements in cases 
over 15 months old. 
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CONSOLIDATION of the County Courts 
with the Superior Courts, the replacement of 
the municipal magistrates’ courts with county- 
wide systems and the placing of all judges 
on a fulltime basis was advocated by Chief 
Justice Weintraub of New Jersey. Previous 
attempts at the consolidation of the two court 
systems were defeated but in his speech be- 
fore the Constitutional Convention Associa- 
tion, the chief justice expressed the hope that 
the new year would bring the much needed 
municipal court reform. 


THE FIRST EXECUTIVE OFFICER to 
aid the Superior Court for Los Angeles in 
administrative matters will be appointed in 
1958, according to an announcement made by 
Presiding Judge Roy L. Herndon. The posi- 
tion, created by the California Legislature in 
1957, carries a salary of $15,000 a year. 


THE LEGAL ASPECTS of important cur- 
rent stories are the subject of a legal column 
entitled “Law in the News” nationally syndi- 
cated. Written by two Washington, D. C., 
lawyers, the column is based on a documented 
news development and is designed to clarify 
legal aspects of publicized events. 


BY A CLOSE VOTE of 75 to 68 the New 
Jersey State Bar Association rejected a resolu- 
tion calling for the creation of a public de- 
fender system in certain counties of the state 
on a trial basis. However, continued study of 
the project by the Junior Section and by the 
association’s Criminal Law Committee was en- 
dorsed and the proposal will be brought up 
again at the May meeting. 


MAINTAINING that it was not good for re- 
spect of the bench, the Hon. E. David Fulton, 
Minister of Justice of Canada, has asked that 
the practice of appointing judges to federal 
and provincial conciliation boards be ended. 
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BOOKS 


With interest in minor court reform on the 
upgrade throughout the country, there is in- 
creased demand for good literature on the 
subject. Nothing better has been written than 
Professor Edson R. Sunderland’s “Study of 
Justices of the Peace and Other Minor Courts 
—Requisites for an Adequate State-Wide 
Minor Court System,” which first appeared in 
the Fifteenth Annual Report of the Judicial 
Council of Michigan, 1945, and his ““Tenta- 
tive Draft of an Act to Establish County Courts 
of Record to Supersede Justices of the Peace 
and Certain Other Inferior Courts,” 1946. 
Both have been out of print for a long time, 
but the American Judicature Society secured 
permission to reprint them and now offers 
them in one 92-page booklet at 75 cents per 
copy. 

In the early 1940's the National Conference 
of Judicial Councils published an annual 
directory of state judicial councils. It has not 
appeared for many years, and the Washington 
State Judicial Council has rendered a notable 
service by producing a comparable publica- 
tion for the first time in a decade and a half. 
In fact, it goes far beyond the former one, 
including not only state judicial councils but 
also judicial conferences, court administrators 
and other related organizations, giving as to 
each a summary of authority for their or- 
ganization, composition and functions, and a 
check-list of publications issued since 1947. 


ARTICLES 


Courts and Procedure 
“Commitment: A Re-Appraisal,” by Wallace Waal- 
kes, Jr., Michigan State Bar Journal, October, 1957, 
pp. 20-23. 
“The Administrative Officer of the Courts: His Role 
in Government,” by Meredith H. Doyle, State Govern- 
ment, December, 1957, pp. 262-3. 


, 





1. Prepared for the Washington State Judicial Coun- 
cil by the University of Washington Law Library, 
Seattle, December, 1957. 91 pages, legal size, mime- 
ographed. $1.00. 


The Literature of 


Judicial Administration 
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“Gulliver in Lilliput,” by Henry Thomas Dolan, 
The Shingle of the Philadelphia Bar Association, 
November, 1957, pp. 197-201. 

Seminar on Procedures Prior to Trial Conducted 
Under the Auspices of the Ninth Circuit Committees 
on Procedures Prior to Trial at the Annual Confer- 
ence of the Ninth Circuit, June 25, 1957, San Fran- 
cisco, California, Federal Rules Decisions, October, 
1957, pp. 485-562. 

“To Make the Punishment Fit the Crime,” by 
Herbert F. Goodrich, The Shingle of the Philadelphia 
Bar Association, November, 1957, pp. 193-5. 

“A Code of Trial Conduct,” by American College 
of Trial Lawyers, New York State Bar Bulletin, 
October, 1957, pp. 336-345. 

“The Jury Project,” Dale Broeder, South Dakota 
Bar Journal, October, 1957, pp. 133-46. 








Any book reviewed here or in any other 
issue of this Journal, or any other book in 
the field of judicial administration, may be 
ordered directly from the American Judica- 
ture Society, 1155 East Sixtieth Street, 
Chicago 37, Illinois. We also will be glad 
to procure for you, at regular single-copy 
prices, copies of periodicals containing 
any of the articles here listed. 

















> 


“Use of the Jury.” by Hon. Laurance M. Hyde, 
Journal of the Missouri Bar, January, 1958, pp. 19-20. 

“Judicial Administration in Tennessee,” by Clarence 
Kolwyck, Tennessee Law Review, Fall, 1957, pp. 1-9. 

“The Status of Judicial Reform in the State of 
Florida.” by Lawrence C. Porter, University of Miami 
Law Review, Fall, 1957, pp. 104-113. 

“The Setting of Bail in Minor Criminal Cases,” 
Lawyers Guild Review, Winter, 1957, pp. 148-152. 


International and Comparative 
Judicial Administration 


“The International Commission of Jurists.” by 
Hon. Joseph T. Thorson, The Canadian Bar Review. 
October, 1957, pp. 898-907. 

“Toward a Law of the World.” by Roscoe Pound, 
Brooklyn Barrister, December, 1957, pp. 59-75. 


Juvenile Courts 


“The Juvenile Court Law in Washington. Its History 
and Basie Considerations for Its Revision.” by Van. R. 
Hinkle, Washington Law Review and State Bar Jour- 
nal, Winter, 1957, pp. 376-85. 

“The Interstate Compact on Juveniles.” by Van R. 
Hinkle, State Government, December, 1957, pp. 255-57. 

“Comments Upon Indictable Offences in the Juve- 
nile Delinquents Act,” by J. R. G. Schreiber, The 
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Canadian Bar Review, November, 1957, pp. 1073-85. 

“Youthful Offenders,” by H. Eugene Breitenbach, 
Journal of the State Bar of California, November- 
December, 1957, pp. 665-77. 


The Legal Profession 


“The Role of Bench, Bar and Law School in Con- 
tinuing Legal Education,” by Milton M. Harrison, 
Louisiana Bar Journal, November, 1957, pp. 1214. 

“The Role of the Bar Association’s Committee on 
Legal Aid and Defender Services,” by Junius L. Alli- 
son, New Jersey Law Journal, December 12, 1957, p. 
. & 

“If I Were 2 Young Attorney Entering the Practice 
of Law in Detroit Today,” by Frank D. Eaman, The 
Detroit Lawyer, December, 1957, pp. 147-51. 





February 

7-8 —Midyear meeting of the Massachusetts 
Bar Association, New Bedford. 

12-17—Pennsylvania Mason Institute for Juve- 
nile Court Judges, Pittsburgh. 

14-15—Judicial Conference, Tenth Judicial Cir- 
cuit, Colorado Springs. 

19-22—Midyear meeting of The Indiana State 
Bar Association, Indianapolis. 

19-22—American Bar Association, 
Meeting, Atlanta, Georgia. 

20-21—Midyear meeting of the State Bar of 
Wisconsin, Milwaukee. 

21—American Judicature Society Breakfast 

meeting, Dinkler Plaza Hotel, Atlanta, 
Georgia. 

23-25—American Bar Association, Midwinter 
Meeting, Atlanta, Georgia. 


March 

23-26—American Society for Public Administra- 
tion, New York. 

24-28—American Bar Association Traffic Court 
Conference, New Haven, Connecticut. 

April 

10-12—The State Bar of Arizona, Tucson. 

14-16—Semi-annual meeting of the American 
College of Trial Lawyers, Hot Springs, 


Regional 


Virginia. 

29-May 1—Kentucky State Bar Association, 
Lexington. 

May 

1-3 —South Carolina Bar Association, Colum- 
bia. 


2-3 —Virginia State Bar 
Point Comfort. 
8-10—The Bar Association of the State of Kan- 

sas, Topeka. 
14-18—The Florida Bar, Miami Beach. 
15-16—Utah State Bar Association, Salt Lake 


Association, Old 


ity. 

15-17—New Jersey State Bar Association, At- 
lantic City. 

21-24—American Law Institute, Annual Meet- 
ing, Washington, D. C. 





Bench and Bar Caiendar 


Vol. 41, No. 5 


“Practice of Law In an Age of Specialization,” by 
Governor Robert S. Meyner, The Young Lawyer. 
November, 1957, pp. 1-2, 4. 

“The Public Relations of the Legal Profession,” 
by E. C. Leslie, Q. C., The Canadian Bar Review, 
October, 1957, pp. 889-897. 

“The Importance of Lawyers in Government,” by 
Hon. Estes Kefauver, Tennessee Law Review, Fall, 
1957, pp. 16-20. 

“Communism Versus State Bar Admission,” Wy- 
oming Law Journal, Fall, 1957, pp. 39-47. 

“The Organized Bar and the Individual Lawyer.” 
by David F. Maxwell, Fall, 1957, pp. 10-15. 

“Indigent Defendants and the Right to Representa- 
tion,” Lawyers Guild Review, Winter, 1957, pp. 127- 
45. 





22-24—-Ohio State Bar Association, Akron. 
25-27—Alaska Bar Association, Anchorage. 
29-31—Mississippi State Bar, Biloxi. 


June 

2-6 —American Bar Association Traffic Court 
Conference, New York City. 

4-7 —The Iowa State Bar Association, Des 
Moines. 

11-13—State Bar of Wisconsin, Delavan. 

12-14—Bar Association of Tennessee, Memphis. 

12-14—-American Bar Association, regional meet- 
ing, St. Louis, Missouri. 

13-14—-Massachusetts Bar Association, Plymouth. 

15—National Council of Juvenile Court 

Judges, Ft. Lauderdale, Florida. 

18-20—Minnesota State Bar Association, St. 


Paul. 

19-21—Maryland State Bar Association, Atlantic 
City. 

26-28—Georgia Bar Association, Savannah. 


July 

3-5 —State Bar of Texas, San Antonio. 

10-12—Idaho State Bar, Sun Valley. 

17-19—Alabama State Bar, Montgomery. 

31-August 2—The Virginia State Bar Associa- 
tion, White Sulphur Springs. 


August 
25-27—The State Bar of South Dakota, Aber- 
deen. 


25-29—Annual meeting of the American Bar 
Association, Los Angeles. 

28-30—The West Virginia Bar 
White Sulphur Springs. 

September 

8-12—American Bar Association Traffic Court 
Conference, Knoxville, Tennessee. 

8-13—The Canadian Bar Association, Toronto. 

24-27—Oregon State Bar, Gearhart. 


1959 


Association, 


August 


24-28—American Bar Association Annual Meet- 
ing, Miami Beach, Florida. 
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New Members of the Amerwan Judicature Society 


CALIFORNIA 


SAN DIEGO 
Edwin C. Jeffries 

WEST HOLLYWOOD 
Walter E. Hurst 


FLORIDA 


JACKSONVILLE 
Walter S. Criswell 

TALLAHASSEE 
William F. Daniel 
1OWA 

DES MOINES 
Charles C. Scorpiniti 


MARYLAND 


ANNAPOLIS 
Matthew S. Evans 
Ridgely P. Melvin, Jr. 

BALTIMORE 
Walter E. Black, Jr. 
F. Fulton Bramble 
Robert E. Coughlan, Jr. 
Thomas H. Hedrick 
Seymour O’Brien 

CHESTERTOWN 
George B. Rasin, Jr. 

DENTON 
Harry R. Hughes 

EASTON 
T. Hughlett Henry, Jr. 
Charles E. Wheeler 

ELLICOTT CITY 
John L. Clark 

FREDERICK 
Manuel M. Weinberg 

LAUREL 
Ernest N. Cory, Jr. 

OAKLAND 
W. Dwight Stover 

SALISBURY 
John W. T. Webb 

SILVER SPRING 
J. Douglas Bradshaw 
G. Gregg Everngam 

TOWSON 
Daniel B. Brewster 
James H. Cook 
John Grason Turnbull 
J. Elmer Weisheit, Jr. 

UPPER MARLBORO 
John R. Fletcher 


MISSISSIPPI 

JACKSON 
William N. Ethridge, Jr. 
MISSOURI 


SPRINGFIELD 
Parker F. Moon 


NEW JERSEY 


PATERSON 
Jacob L. Bernstein 


NORTH CAROLINA 


ALBEMARLE 
Shearon Harris 
ASHEVILLE 
Joel B. Adams 
Charles G. Buck 
BEAUFORT 
C. R. Wheatly, Jr. 
BURLINGTON 
John H. Vernon 
CHARLOTTE 
Lelia M. Alexander 
J. Spencer Bell 


William H. Bobbitt, Jr. 


Hugh B. Campbell 

Francis O. Clarkson 

David M. McConnell 

James O. Moore 

Francis I. Parker 

William E. Poe 

J. C. Sedberry 

Frank W. Snepp 

Warren C. Stack 

Maurice A. Weinstein 
CLINTON 

Howard H. Hubbard 
DURHAM 

E. K. Powe 
FAYETTEVILLE 

Robert H. Dye 

Terry Sanford 
GASTONIA 

Frank P. Cooke 

L. B. Hollowell 
GOLDSBORO 

Edwin C. Ipock 

J. Faison Thompson 
GRAHAM 

Clarence Ross 
GREENSBORO 

Robert S. Cahoon 

Bynum M. Hunter 

Beverly C. Moore 

L. R. Preyer 

Edwin M. Stanley 
HICKORY 

Bailey Patrick 
LINCOLNTON 

Marvin T. Leatherman 
LOUISBURG 

Hill Yarborough 
MADISON 

Junius Calvin Brown 
MONROE 

Henry H. Wilson, Jr. 


MORGANTON 

Frank C. Patton 
MT. AIRY 

Wilson Barber 
MURFREESBORO 

J. William Copeland 
NASHVILLE 

Harold D. Cooley 
NEW BERN 

Laurence A. Stith 
NORTH WILKESBORO 

Kyle Hayes 

Larry S. Moore 
RALEIGH 

George F. Bason 

Joseph B. Cheshire, Jr. 

Charles F. Gold 

N. A. Townsend, Jr. 

J. Wallace Winborne 
REIDSVILLE 

Susie Shar 
ROCKINGHAM 

Thomas H. Leath 
RUTHERFORDTON 

Woodrow W. Jones 
SANFORD 

Clawson L. Williams 
STATESVILLE 

R. A. Collier 
TARBORO 

George M. Fountain 
WASHINGTON 

John A. Wilkinson 
WILMINGTON 

M. V. Barnhill, Jr. 

Joshua S. James 

Wallace C. Murchison 
WILSON 

H. G. Connor 

Luke Lamb 

Cyrus F. Lee 
WINSTON-SALEM 

Weston P. Hatfield 

Hoyle C. Ripple 

Norwood Robinson 

Ralph M. Stockton, Jr. 

Cc. W. Womble 


NORTH DAKOTA 


GRAND FORKS 
Harold D. Shaft 


OHIO 


CANTON 

Virgil F. Mills 
CLEVELAND 

H. A. Hauxhurst 

William Percival Strangward 
COLUMBUS 

Philip R. Bradley 


Merrill D. Brothers 

Richard L. Miller 

Kline L. Roberts 

Russell G. Saxby 
FINDLAY 

Marcus C. Downing 

Russell E. Rakestraw 
LORAIN 

Arnold S. Levin 
MARIETTA 

Warren E. Souers 
rOLEDO 

Erwin R. Effler, Jr. 


PENNSYLVANIA 


HAVERTOWN 
George Shechtman 

PHILADELPHIA 
Arlin M. Adams 
Bernaro M. Borish 
Richard P. Brown, Jr. 
Joseph D. Burke 
William T. Coleman, Jr. 
Rowland C. Evans, Jr. 
Maxwell P. Gorson 
F. Hastings Griffin, Jr 
David E. Kaufman 
Barnet Lieberman 
Henry A. Meinzer, Jr. 
Joseph W. Swain, Jr. 
Eliot B. Thomas 
Mrs. E. Milgram Trommer 

WELLSBORO 
George Linton 


WEST VIRGINIA 


CLARKSBURG 
Howard Caplan 
Rupert A. Sinsel 

FAIRMONT 
Herschel Rose 

FAYETTEVILLE 
Patrick C. Graney, Jr. 

HUNTINGTON 
W. Kennon Cowden 
Wilbert H. Norton 
William E. Parsons 
Luther E. Woods 

WHEELING 
Carl G. Bachmann 

WILLIAMSON 
Lant R. Slaven 


WISCONSIN 
MILWAUKEE 
Paul F. Meissner 
VIRGIN ISLANDS 
ST. CROIX 
R. H. Amphlett Leader 








or write to the Society directly at 


The American Judicature Society is a national legal organization founded in 1913 
to promote the efficient administration of justice. Since its inception the Society has 
fostered judicial reform by publication of the Journal, by distribution of literature to 
anyone interested in judicial administration, by assistance to state and local professional 
and civic organizations engaged in specific judicial reform projects, and by independent 
research in the administration of justice. The Society is supported entirely by the dues 
received from its 15,000 members. Voting memberships are open to members of the bar; 
associate memberships are open to anyone interested in improving judicial administration. 
Dues are $10.00 per year, and individuals interested in membership should either contact 
a member of the board of directors listed on the inside front cover of the Journal, 


1155 East Sixtieth Street, Chicago 37, Illinois. 
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Administration of Justice 





Any great cwilization must enjoy the permeating influences of broad cul- 


tures, of which the law is a sine qua non of any civilization. No ctvilization 


worthy of the name can be developed or exist without a well-ordered legal system. 
What I wish to establish is, while we stand in need of scientists (no one challenges 
that), our civilization also requires leadership and guidance from humanists, from 
men devoted to the fine arts, to the liberal arts, to the affairs of the spirit, and 


from men devoted to the law. 
ALBERT J]. HARNO 


Past President of the American Judicature Society 
and Dean Emeritus of the College of Law, University of Illinois. 
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